
Art & Science 
of Jury Trial
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Part 1:
Pre-Trial Practice
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• Court may direct pre-trial hearing.
– Advantages

• Docket Management

• Dispose of Issues

• Streamlined Trials

• Facilitate Settlement

– Make an Order
• Include date motions must be filed by in order.

• Must give 10 days notice. 28.01 (2)

• Can wait till date of trial.

CCP 28.01
Bench Book 101
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What do you do with motions filed on 
date of trial in violation of your order?

• Application of discretion.

• Ineffective assistance and due process.

• Special issues in Motions to Quash

– CCP 45.019 (f)

– Sanchez V. State

– Since when the trial starts is in your discretion 
the statute is meaningless.
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Determine Issue
Bench Book 101-102

• Motions are often not labeled properly.

• Read Motion to determine relief sought.

• Three basic kinds of motions whatever they 
are called.
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Issues of Fact Only

• This is a motion that does not have to be 
considered.

• If the relief is an issue of actual guilt or 
innocence, that is what trials are for.

• Exceptions under 27.08 CCP

– Barred by Limitations

– No Offense ALLEGED

– Court has no jurisdiction of offense ALLEGED
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Issues of Law Only

• No hearing required

• Court may request briefs or argument

• Best practice is to make ruling in writing.

• Motion in Limine, Discovery Motions, Motion 
to Quash, Motion for Appointment of 
Attorney/Interpreter/Expert, Motion to Reveal 
Experts
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Issues of Law and Fact

• Best Practice is to have a hearing.

• Court may require affidavits

– Motions for Continuance

• Suppression Motions, Speedy Trial Motions, 
Other Constitutional Bars to Prosecution

• No Venue Motions in Municipal Court
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Is this:

1. Issue of Fact

2. Issue of Law

3. Issue of Fact & Law
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Big Picture Issues in Pre-trials 
Bench Book 104

• Party making motion must raise and explain 
relief sought

• Testimony and evidence is by its very nature 
limited in scope. (No Fishing)

• Rules of Evidence generally do not apply.
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Continuance 
Bench Book 106-107

• In Record Courts must be in writing.

• Good Cause

• Prosecution Continuance should name missing 
witnesses.

• Seek agreement

• Encourage filing before trial date.
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Motions to Dismiss Case
Bench Book 108-111

• Double Jeopardy

• Limitations

– Must be on face of complaint.

– Tolling periods must be on complaint’s face.

– Complaint tolls Statute of Limitations

– Citation may toll Statute of Limitations

• No Offense on Face of Complaint
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Motions to Dismiss Case

• Jurisdiction
– Place of offense is a trial issue.

– Offense stated is not in jurisdiction of court

• Constitutional Bars
– Vague Statute or Ordinance

– Due Process

– Equal Protection

– Speedy Trial

– Prosecutorial Misconduct
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Motions to Dismiss Case

• Motions raising factual innocence are really a 
motion for trial.

• Many Motions to Dismiss are Actually Motions 
to Quash the Complaint
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Motions to Suppress
Bench Book 115-118

• Fourth Amendments Exclusionary Motions

– Defendant must first establish standing.

– Testimony or affidavits are essential.

– Court may rule or hold over for trial.

• Fifth Amendment Motions on Statements

– If voluntariness is an issue the court must rule 
pretrial.

• Due Process In Court Identification
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Motions in Limine
Bench Book 119

• Not a final Ruling

• Best Practice is to have motion and order be in 
writing.

• Order is to approach the court before 
mentioning or questioning on the issue before 
the jury.
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Part 2:
Jury Selection
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JURY SELECTION

HOW DO WE GET THEM 
IN THE 
COURTROOM???????
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NOW THAT THE JURORS ARE IN THE 
COURTROOM

• WHERE ARE WE GOING 
TO SEAT THEM??????

• HOW MANY?????

• See Bench Book p.126

– Checklist 7-2

• AG Opinion GA-0336: 
June 28, 2005
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NOT PRESENT

• WHAT DO WE DO 
WITH JURORS WHO 
HAVE IGNORED OUR 
SUMMONS?

• See Bench Book 

–p. 128, Checklist 7-3
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OPENING REMARKS

• OATHS  Art. 35.02 
CCP

• ARTICLE 35 TEXAS 
CODE OF CRIMINAL 
PROCEDURE

• See Bench Book 
p.129, Checklist 7-3
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IF JUROR DECLINES OATH

• Ask Juror to Affirm

• Ask Juror to Promise

• Ask Juror to Answer Truthfully

• Ask Juror if he or she understands the 
penalties for giving false answers
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QUESTIONNAIRE

• Juror Questionnaires

• Tell them how long they will be there

• Where to go during the break

• See Bench Book pp. 130-131 (checklist 7-3)
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BREAK TIME

• Final questions for the 
defendant and prosecutor

• Go through 
questionnaires/exemptions

• Jury Shuffle

• Challenge to the Array

• See Bench Book pp. 132-
133, Checklist 7-3
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VOIR DIRE

• 1:02:23 – 1:03:03:  
Questioning of lady as 
to whether she could be 
fair

• Bench Book p. 136 (7-3)
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VOIR DIRE

• Opening Remarks

• Time Limits

• Seating Chart

• Bench Book

• pp. 138-139

• 7-3
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VOIR DIRE

• Objections, objections, objections

• Pro Se
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POST VOIR DIRE

• Bench Book p. 139 (7-3)

• CHALLENGES FOR CAUSE 35.16 CCP

• PEREMPTORY CHALLENGES

• BATSON CHALLENGES

• Bench Book p.148

• Checklist 7-4
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SEATING THE PANEL

• Final Oath

• Taking Notes 
Art. 35.22 CCP

• Bench Book

• p.140

• 7-3
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Part 3:
Jury Trials
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On average, how many jury trials are held 
in your court each month:

1. Less than one

2. 1 to 5

3. 6 to 10

4. More than 10

5. none



Having survived preliminary hearings and 
pre-trial conferences, you now have an 
opportunity to involve citizens in the 

criminal process and to introduce 
yourself to the citizens of your city.
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JUDGE’S ROLE

Control Proceedings

Set Pace of Trial

Maintain Decorum

Direct Conduct of Parties

• Limit side bar comments

• Prevent badgering of witnesses

• Control movement of Parties
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UNCOOPERATIVE DEFENDANT

• Place on record (if court of record) at every 
instance: lack of response to instructions and 
opportunities given to participate

• Proceed with jury trial

• Enter plea of “Not Guilty” for defendant

• Offer opportunities to cross-examine, call 
witnesses, and make arguments

KEEP YOUR COOL
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Read complaint to Defendant
(Defendant may waive reading)

Defendant enters a plea

Or

If defendant refuses to enter a plea,

Judge may enter a plea of Not Guilty

SWEAR IN ALL WITNESSES

See Bench Book pp. 141-142 (7-3)
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What if all witnesses are not present?

1. Reset the case for trial another day

2. Delay start of trial until witness arrives

3. Admonish witness’s party

4. Hold witness in contempt

5. Proceed with trial and bar testimony by 
witness

6. Proceed and require notice when witness 
arrives



Invoking the “The Rule”
Rules of Evidence 614

See Bench Book p.142 (7-3)

Who may request?

Prosecution

Defense

Judge

When may request be made?

See Ch. 7, Pg. 122  
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Exceptions to “The Rule”

Expert Witnesses

Victims

TRE 613
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VIOLATIONS OF “THE RULE”?

Who can report a violation to the Court?

Court Staff

Party

Juror

Witness

Judge
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PENALTIES FOR VIOLATIONS

Contempt

Exclude testimony

Reasonableness of sanction?
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OPENING STATEMENTS

See Bench Book p.142 (7-3)

Prosecution first 

(State may waive)

Defense second

(Defense may reserve until 

after State’s case-in-chief)

Time limits set by Judge
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PRESENTATION OF EVIDENCE

Prosecution’s Case in Chief

Defendant’s Case

Rebuttal Evidence

Sur-Rebuttal Evidence
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EVIDENCE

• Oral Evidence

• Physical Evidence

• Demonstrative Evidence

– Establish Predicate

– Label and offer

– Publish to Jury

– Handling by Jurors
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“How do I get this into evidence?”
Should Judge advise Pro Se 

Defendants?

• 1. Yes

• 2. No

• 3. Depends on the question



Should the parties be allowed to mention plea 
bargains or other options?

No – TRE 410

Was this addressed in pre-trial or motion in 
Limine?
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JUDICIAL NOTICE

When may Court take Judicial Notice?

Is a motion required?

Of what may the Court take notice?

• Bench Book 16-4; TRE 201-204
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Motion For Directed Verdict
• Bench Book p.144 (7-3)

• When may it be made?

• Grounds for granting?

• Specificity required

• Court’s Ruling and Order
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JURY CHARGE
Who is responsible for preparing the 

Jury Charge?

1. Prosecution

2. Defendant

3. Judge

See Bench Book pp.144-145 (7-3)

Judge



JURY CHARGE
General Instructions

State the law that applies to the case

Application to Allegation

May be oral or in writing

Bench Book, Page 154 (7-6)
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CLOSING ARGUMENTS
Bench Book p.146 (7-3)

Prosecution argues
(State may waive)

Defense argues

State Closes

Give equal time to each side

Previously established time limits
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VERDICT FORM

Bench Book p.147 (7-3)

Judge to set punishment – by default

Jury may set punishment – if requested

State range of punishment NLT $ - NMT $

• FMFR

• Handicap Parking

• Seat Belt Violations

• City Ordinances
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JURY DELIBERATION
Should Court allow juror notes in jury 

room?

1. No

2. Yes

3. Don’t know

If allowed, admonish that notes are for 

personal memory aids and are not evidence.



DISABLED JUROR

• Delay trial for brief period

• Continue trial to another day

• Excuse juror and declare a mistrial
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DEADLOCKED JURY

1st Call jury back to courtroom to determine 
progress

2nd Return jury to jury room to try to reach 
unanimous verdict

3rd May give additional Allen charge
– Bench Book p.151 (7-5)

4th Poll each juror and declare a mistrial

5th Reschedule 2nd trial as soon as practicable
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VERDICT RETURNED

Read to Defendant in open court

Poll jurors if requested

Bench Book p.147 (7-3)
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VERDICT RETURNED

Advise Defendant of:
• Fine
• Court Costs
• Right to Appeal
• Time Frames for payment or appeal
• Motion for new trial
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