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OPINION BY:

Brian Quinn 

OPINION:

ON MOTION FOR REHEARING

Bobby D. Cannon, appellant, moves the court for rehearing and contends that we misread the record when concluding that the amended complaint was filed on June 8, 1994, as opposed to the day of trial, October 27, 1994. Moreover, because the amended complaint was filed the day of trial, he now asserts, of the first time on appeal, that the trial court erred in denying him a continuance. We deny the motion for two reasons.

First, the original of the amended complaint bears a file mark disclosing that the court clerk received the document on June 9, 1994.
 Thus, we were correct in stating that the amended instrument was "filed months" before trial. 

Second, our original opinion noted that "appellant does not contend here that the court erred in refusing to grant him the day's prior notice." In so failing to contend, he cannot now raise the matter via a motion for rehearing. Yet, even had he preserved the claim, the outcome would remain the same. Simply put, article 45.04, § 3 of the Texas Code of Criminal Procedure entitles the defendant to at least one day's notice of the amended complaint prior to trial. Since the cause was tried in October of 1994 and the amended complaint filed of record over four months earlier, appellant had more than the one day's prior notice. 

Accordingly, we overrule appellant's motion for rehearing.

Brian Quinn

Justice 

� Though we did not request that the original amended complaint be filed, the appellee no doubt anticipated the request and tendered same. Thus, we consider it before us pursuant to Texas Rule of Appellate Procedure 51(d).





