BLOOD WARRANTS & CHILDREN
“I DON’T WANT TO DEAL WITH A BLOOD SEARCH WARRANT ON A

CHILD”

CCP Art. 2.10 Duty of Magistrates. It is duty of EVERY magistrate to preserve
the peace within his jurisdiction by the use of ALL lawful means; to issue ALL process
intended to aid in preventing and suppressing crime; to cause the arrest of offenders by
the use of lawful means in order that they may be brought to punishment.

CODE OF JUDICIAL CONDUCT CANNON 3
(1) A Judge shall hear and decide matters assigned to the judge except those in which
disqualification is required or recusal is appropriate.
(9) A Judge should dispose of ALL judicial matters promptly, efficiently and fairly
WHAT IS IT? WHY NEEDED?
A blood warrant is a warrant to seize a sample of the suspect’s blood to insure that
evidence of the suspect’s guilt or innocence doesn’t disappear.
Some suspects refuse to provide a breath sample or blood sample that law enforcement
feels is important evidence in the case.

STATUTES
Chapter 49 Penal Code
49.04 DWI
49.045 DWI with child passenger – younger than 15 yrs old
49.05 Flying while Intoxicated
49.06 Boating while Intoxicated
49.065 Assembling or Operating an Amusement Ride while Intox
49.07 Intoxication Assault
49.08 Intoxication Manslaughter
Definition of “Motor vehicle” (Penal Code Section 32.34(a)(2)
“Motor vehicle” is a device in, on, or by which a person or property is or may be
transported or drawn on a highway, except a device used exclusively on stationary rails
or tracks.
Definition of “Watercraft” (Penal Code Section 49.01(4)
“Watercraft” means a vessel, one or more water skis, an aquaplane, or another device
used for transporting or carrying a person on water; other than a device propelled only by
the current of water.
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CCP 18.01(j)
“Any magistrate who is an attorney licensed by this state may issue a search warrant
under Article 18.02 (10) to collect a blood specimen from a person who:
(1) is arrested for an offense under Section 49, Penal Code involving 49.04,
49.045, 49.05, 49.06, 49.065, 49.07, or 49.08, Penal Code; and,
(2) Refuses to submit to a breath or blood alcohol test.”
Exception: In counties that do not have a Texas-licensed attorney Judge in a Municipal
Court or County Court, or statutory County Court judge, then any magistrate can issue
warrant.

Texas Transportation Code Section 724.012(a) Taking of Specimen
Specimens of person’s breath or blood may be taken if the person is arrested and
at the request of a peace officer having reasonable grounds to believe the person:
(1) while intoxicated was operating a motor vehicle in a public place, or a
watercraft; or
(2) was in violation of Section 106.041 Alcoholic Beverage Code

Texas Transportation Code Section 724.012(b) is the Mandatory Blood
Specimen Provision:
(b) A peace officer shall require the taking of a specimen of the person’s
breath or blood under any of the following circumstances if the officer
arrests the person for an offense under Chapter 49, Penal Code, involving
the operation of a motor vehicle or a watercraft and the person refuses
the officer’s request to submit to the taking of a specimen voluntarily.
Circumstances:
1. Accident with death, serious bodily injury, or hospital treatment for injuries
2. DWI with Minor Child under 15
3. Prior Conviction for Specified Offense
4. 3rd DWI

Texas Alcoholic Beverage Code, Section 106.041 –
“A minor commits an offense if the minor operates a motor vehicle in a public
place, or a watercraft, while having any detectable amount of alcohol in the minor’s
system.”
In the Texas Alcoholic Beverage, “minor” means a person under 21 years of age
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CCP Chapter 18 - Search Warrants
THREE PARTS IN A BLOOD SEARCH WARRANT
2.
3.
4.

The Application and Affidavit
The Warrant to Search and Seize Blood
The Return and Inventory

The Affidavit
Is the sworn document submitted by a peace officer stating probable cause:
Must contain within the “4 corners” of affidavit
1.
2.
3.
4.

WHO – how ID’d – TDL, fingerprints, defendant ID himself on videotape
WHAT – item to be seized, i.e. “blood samples”
WHERE –location of a public place in ________County, TEXAS
WHEN - date/time Officer observed suspect – timeliness can be an issue, most
warrants presented within 2-4 hrs of driving/stop
5. WHY - Probable Cause – detailed description of the activities/events that led to stop
and led to officer’s opinion that suspect was intoxicated
6. Officer’s training and experience
7. AND, importantly, that suspect was offered and refused to provide a breath and/or
blood sample. **Family Code 51.09 if warrant for child

The Search Warrant
The Order signed by the Judge/Magistrate commanding the search and seizure of blood
samples.
Must contain:
1. WHO is to be searched
2. WHAT is to be seized
3. Directing suspect be taken to qualified person
4. Must be dated and time that Judge signs
5. Should have seal affixed

The Return
Must contain:
1. The date the search warrant was executed
2. The items seized – “Specimen of Defendant’s blood”
3. The signature of the Executing officer

*Typos and proofing errors, i.e. name or TDL numbers do not match between Affidavit
and warrant itself, must be corrected and re-submitted.
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FAMILY CODE STATUTES CONTROL WHEN THE WARRANT IS
FOR BLOOD SPECIMEN FROM A CHILD
Family Code 51.02(2) defines “child” as a person “ten years of age or older and
under 17 years of age”

Family Code 51.095 - Waiver of Rights. All rights granted child may be waived if:
(1) Waiver is made by child and attorney, and
(2) The child and attorney are informed of and understand the right and possible
consequences of waiving; and
(3) The waiver is voluntary; and
(4) The waiver is made in writing or in court proceedings.

Family Code 51.095(a) – All strict provisions for admissibility of statement of a
Child.

Family Code 52.02(a) – Strict provisions to take juvenile taken into custody, straight
to juvenile processing center – except as provided by 52.02(c)

Family Code 52.02(c) – Provides authorization to take child’s breath or blood
specimen. if the person taking the child into custody has reasonable grounds to believe
that the child has been operating a motor vehicle in a public place while having “any
detectable amount of alcohol” in the child’s system. It allows:
(1) Child to be taken to a place to obtain a specimen of breath or blood (as provided
by TRC Chapter 724);
(2) Performing intoxilyzer processing and videotaping of the child in an adult
processing office of a law enforcement agency.

Family Code 52.02(d) Provides that a child taken into custody can submit or refuse
to BREATH TEST without “concurrence of an attorney” IF officer’s request and
child’s response is videotaped. The provision provides exception to requirements of
51.09 and 51.09(a)
ISSUE: THERE IS NO SIMILAR PROVISION PROVIDING AN EXCEPTION
WHEN DEALING WITH BLOOD SPECIMEN.
Hence, we conclude, the strict requirement of 51.095 must be met, and a child can only
submit or refuse to a Blood Specimen with an attorney. To voluntarily submit to a blood
specimen, the attorney would have to agree to waive the child’s rights. The attorney
would also be required in order for the child to “voluntarily and validly” refuse.
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SUMMARY

A Search warrant for a blood draw of a child is valid if:

1. The child is arrested for DWI or its other related offenses under Section
49 of Penal Code (listed above), and

2.

The child has voluntarily and validly refused officer’s request to take
breath test. (Family Code 52.02(d) – No attorney is required if the
request and refusal have been videotaped), or

3. The child has voluntarily and validly refused the officer’s request to
taking of blood specimen. Family Code 51.09 requires child consult
with attorney before consenting or refusing; child can submit to blood
specimen only with acquiescence of an attorney.

NOTE:
If child arrested under Alcohol Beverage Code Sec. 106.041 (minor operating a
motor vehicle in public place, or watercraft while having any detectable amount of
alcohol in the minor’s system) , he CANNOT be required to submit to a blood
specimen.
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BLOOD WARRANT FAQs
1. Does a Magistrate have to sign a blood warrant?
NO.. As with all search warrants, the Magistrate has to make a determination, based
solely on the affidavit alone, that there is probable cause to believe that the search and
seizure will produce evidence of a crime. The task of a magistrate in issuing a blood
warrant is to make a practical, common sense decision whether, given all the
circumstances set forth in the warrant’s supporting affidavit, there is a fair probability
that evidence of a crime, specifically an intoxication offense, will be found in the specific
person’s blood.
2. Does a Magistrate have to sign a blood warrant that is legally sufficient?
NO but SHOULD. A magistrate never has to sign anything BUT there are potential
consequences for declining to perform magisterial duties.
If an affiant/officer has presented a written affidavit alleging facts amounting to probable
cause that a specific person committed a specific crime and alleging why the blood
sought will provide evidence regarding that crime; meets all legal criteria and is legally
sufficient, then a magistrate has no legal reason to deny the request.
3.

Can a blood search warrant be faxed to a magistrate?

YES. Many counties and agencies are already faxing affidavits for blood warrants.
Nothing in the CCP specifically requires that the officer/affiant personally appear before
magistrate. CCP Section 2.26 declares electronic documents a written document for all
purposes.
4. Who can administer the Oath to the officer seeking the blood warrant?
Tex. Govt. Code Sec 602.002 provides a list of who may administer an oath in Texas.
Generally, that includes a judge, notary or an officer acting engaged in the performance
of and related to his duties. The person who administers the oath should certify this act
by signing, dating and noting official title.
5.

Who is authorized to draw blood for a blood warrant and where is it drawn?

Under the Tex .Transportation Code 724.017, a physician, a qualified technician, a
registered professional nurse, a licensed vocation nurse, or a licensed or certified
emergency medical technician-intermediate or emergency technician-paramedic are
authorized to take blood specimen. The blood specimen “must be taken in a sanitary
place”.
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Scenarios for Discussion
Or

“What’cha gonna do when they come to you”
NO. 1
Police are 911 dispatched to accident scene after citizens report a motor vehicle –
motorcycle accident. Police arrive; and find two 16-yr-old teenage females sitting on the
curb. The motorcyclist is conscious, but seriously injured and transported to hospital. He
cannot identify who was driving. Both teenage girls refuse to give statements, refuse to
state which one was driving, and officers have reasonable belief that both girls have been
drinking, notice usual signs of intoxication i.e. slurred speech, trouble standing, and
detect a strong odor of alcohol on both girls.
A run on the license plate comes back to John East. Abbey East is one of the girls;
Belinda West is the other teenage girl.
Officers take both girls down to the station. Officers are not absolutely sure who was
driving, but begin processing both girls. Individually, each girl is videotaped refusing to
consent to breath test, complying with Family Code. They arrest Abbey for Driving
While Intoxicated. They arrest Belinda for Public Intoxication, but also want her
blood/alcohol concentration (BAC) just in case they change charge to DWI.
They prepare separate Blood Warrant affidavits for each defendant. They come to you
for Blood warrant Orders.

NO. 2
Police have been dispatched to a fatal accident scene at 11:00 pm. Upon investigation
and witness statements, it appears that the Charger driven by a 16-year old male driver,
Jonathan Wesley, was driving erratically down the street, crossed the middle line, and
crashed head-on into the Honda.
Jonathan is unconscious and Life-Flighted to Hospital. His teenage female passenger is
dead at the scene. The Honda had two passengers. The Honda driver is dead at the
scene, the Honda passenger is in critical condition and also Life-Flighted.
After the extensive and diligent investigation, the Officers prepare a blood warrant
affidavit and come to you at 3 am requesting a blood warrant. As you read aloud that the
Officer could not request the defendant to consent to give a blood specimen, the officer
informs you that the defendant is in a coma.
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